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Abstract

The COVID-19 pandemic has made it clear that even when using trusted legal tools, courts may
run into challenging problems. Governments reacted to an unprecedented (at least in the
context of post-WW2 era of fundamental rights) global crisis by adopting measures that
drastically limited fundamental rights in order to protect the lives and health of many. Courts,
of course, were entrusted with protecting fundamental rights against governmental
overreach. The question was, how strict should the courts be when reviewing governmental
acts. On the one hand, they could have relied on substantive proportionality assessment. This
option, however was virtually ignored and most courts have opted for a deferential approach.
This article analyzes both of these approaches, their strengths and weaknesses, but ultimately
it argues that a third option - semiprocedural review - is the best way out of this judicial
conundrum. Relying on comparative as well as theoretical arguments, it argues that
semiprocedural review is the best way to deal with challenging empirical question - even under
conditions of epistemological uncertainty.
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THE DYNAMICS OF PROPORTIONALITY: CONSTITUTIONAL COURTS AND THE REVIEW OF
COVID-19 REGULATIONS

Ladislav Vyhnanek, Anna Blechova, Michael Batrla, Jakub Misek, Tereza Novotnd, Amnon
Reichman and Jakub Harasta?

1. Introduction

The principle of proportionality (and its subsequent analysis) are staples of contemporary
approaches to fundamental rights in modern democracies. They are recognized and applied
by constitutional courts virtually all over the democratic world, save, perhaps, for the United
States, and can be considered one of the basic building blocks of global constitutionalism.? As
a result, proportionality is one of the most dissected, analyzed, and researched topics of
constitutional law (or human rights law), and it would seem redundant to write yet another
text dealing with the question of “how do constitutional courts test proportionality,” even if
more empirical analysis is always welcome.

The global COVID-19 pandemic, however, has made it clear that even when using trusted legal
tools, courts may run into challenging problems. Governments reacted to an unprecedented
(at least in the context of post-WW?2 era of fundamental rights) global crisis by adopting
measures that drastically limited fundamental rights in order to protect the lives and health
of many.3 These measures included, inter alia, various forms of lockdowns (closing businesses,
prohibiting public worship or other public gatherings), quarantines, social distancing, the
wearing of face masks, the introduction of mandatory vaccination, and the deployment of
contact-tracing technologies (by private or public entities).

Courts — especially including constitutional or apex administrative courts — had to find a way
to respond to these measures, as these measures were often challenged by affected
individuals or political opposition. However, in light of the high degree of uncertainty, the
conflicting interests, and the dynamically evolving scientific knowledge regarding the
characteristics of the pandemic, courts struggled to define fitting standards for reviews of the

! Ladislav Vyhnének (corresponding author), Department of Constitutional Law and Political Science, Faculty of
Law, Masaryk University, Brno; Anna Blechovd, Institute of Law and Technology, Faculty of Law, Masaryk
University, Brno; Michael Batrla, Institute of Law and Technology, Faculty of Law, Masaryk University, Brno; Jakub
Misek, Institute of Law and Technology, Faculty of Law, Masaryk University, Brno; Tereza Novotn3, Institute of
Law and Technology, Faculty of Law, Masaryk University, Brno; Amnon Reichman, Faculty of Law, University of
Haifa, Haifa, Israel; Jakub Harasta, Institute of Law and Technology, Faculty of Law, Masaryk University, Brno.
This paper was prepared within the project 'Freedom of Movement Restrictions: Technological Opportunities
and Constitutional Limits' (VI04000096) supported by the Ministry of the Interior of the Czech Republic from the
Security Research Program of the Czech Republic 2015-2022 [Program bezpeénostniho vyzkumu Ceské republiky
2015-2022].

2 Cf. Alec Stone Sweet & Jud Mathews. ‘Proportionality Balancing and Global Constitutionalism’. 47 CoLumBIA
JOURNAL OF TRANSNATIONAL LAW 74, 75, 113 (2008).

3 This can be of course constitutionally framed (depending on the jurisdiction) both as protection of lives and
health of individuals or protection of public health.



governmental measures that limited fundamental rights. While it was clear (in most
jurisdictions) that proportionality was the default approach, recourse to standard application
of the three-prong test was challenging, given the shift from rigorous evidence-based analysis
to best available guesses, the pressure to react swiftly to the clear and present danger, and
the high cost of error. More specifically, courts had to decide how much practical “bite”
proportionality review should carry: Should courts maximize their role as guardians of
fundamental individual rights and enforce stringent substantive standards, thereby potentially
slowing down the deployment of measures designed to protect the public interest? Or should
courts recognize the complexity of the situation, derived from the gravity of the risk to lives
and public health and informed by their relative advantage over other branches in terms of
their political legitimacy and access to expertise, and opt for a deferential stance? Traditional
research suggests that the initial reaction of courts to a challenge of this sort — for example,
in the context of national security — leads them to adopt evasive techniques, such as resorting
to threshold doctrines, or delaying tactics (such as extending the time to issue a given
decision), or by applying lax standards of review. This article aims to explore this judicial
conundrum: How can and perhaps how should (constitutional) courts respond to legal
challenges of rights-infringing state measures enacted in the context of empirically dynamic
and complex situations (very often emergencies), while still fulfilling their judicial duty as
guardians of rights?

In order to answer this question, we first briefly sketch the problems surrounding
proportionality review in empirically complex and dynamic situations. Afterwards, we present
the two intuitive responses to the conundrum: on the one hand, the strict approach, and on
the other hand, the deferential approach. We explore arguments both for and against these
approaches. As we will argue, however, both approaches have some weaknesses that make
them suboptimal. While choosing the lesser of two evils is often the dilemma that courts have
to face, we argue that, in this case, it is a false dilemma, since there is a third option that
supplements the aforementioned two. Courts — when reviewing governmental measures that
limit fundamental rights during emergencies — may review the “procedural rationality” of
these measures. This approach puts emphasis on reviewing the policy formation process
(including risks of capture or other biases) as well as the empirical evidence behind the
measures. It is especially fitting for judicial decision-making in dynamic, complex and
polycentric situations, where the public faces what appears to be a grave harm if the state
remains aloof.

2. The Dynamics of Pandemics: A Challenge for Courts

The core of judicial challenges to pandemic measures has been intimately intertwined with
the very logic of the standard three-step proportionality test used by constitutional courts.*
Therefore, even if the structure of proportionality test is well known, we will briefly sketch the
steps and their role within the context of judicial review of pandemic regulations.

The starting point of proportionality analysis is that the state established a pressing (and
legitimate) goal — such as the protection of a public interest or rights — the achievement of
which would trigger rights-infringing measures. In the case of COVID-19, this was not much of

4 Certainly, there are many ways to formulate the proportionality test, but it usually includes the three steps
described in the main text.



a challenge, as relatively early on — albeit not necessarily early enough — evidence of the harm
brought about by the pandemic was present. That being said, under this prong, the judicial
process is tasked with siphoning out measures that, while related to COVID-19, are either
motivated or are likely to achieve other goals, which may be impermissible. Upon ensuring
that this is not the case, the well-known three-step proportionality test was applied by various
courts. At the first stage, the court had to assess limitations of the particular fundamental
right through the lens of appropriateness (rationality). The question is whether the
governmental measure that limits a certain fundamental right is “rational” in a practical sense
— in other words, whether the measure is capable of fulfilling the legitimate aim put forward
to justify the measure. In the COVID-19 scenarios, the question would usually be whether the
reviewed governmental measure can reasonably contribute to protection of lives and the
health of others, and public health generally.

The second step of proportionality analysis reviews the necessity of the measure in question.
Specifically, courts assessed whether there were alternative measures that would achieve the
intended objective while — at the same time — be less detrimental to fundamental right(s). If
the aim pursued by the regulation could be achieved by alternative (and less intrusive)
measures, it would generally be the constitutional duty of the legislator (or the executive) to
use those alternative means. In the context of the COVID-19 pandemic, courts could have used
this step to determine whether some alternative (for example, a less intrusive substitute to a
general lockdown) would have been comparably effective in halting the pandemic.®

Finally, the third step of the proportionality test is the assessment of proportionality in the
narrower sense of the word (balancing), i.e., a kind of cost-benefit analysis that compares the
relative weight of the conflicting gains and losses to rights or public goods. This would often
essentially turn into an argument about whether saving lives and protecting the health of an
estimated number of people outweighs the limitations of rights of the general public, and the
associated negative externalities of these limits. It is relatively easy to surmise that such a
balance requires some evidentiary basis for it to be meaningful.

Even though it is fairly easy to describe these steps in the abstract, their application has
presented significant challenges for courts — some of which have proven to be especially
relevant in the context of the COVID-19 pandemic. In the following section, we analyze these
problems and try to provide recommendations on how to overcome them. But the key issue,
to which all of the particular problems are tied, is the question of the judicial branch’s attitude
towards the government’s assessments, and the role of such attitudes in proportionality
analysis. Even outside the recent pandemic context, constitutional courts have had to consider
what kind of room for maneuvering should they leave to legislators (or executive bodies) and
what conditions should be relevant when deciding whether or not to defer to legislative and
executive bodies. Therefore, before we turn to answering the main questions of this article
within the specific COVID-19 context, we consider it important to at least roughly outline
debates surrounding judicial deference, its structure, and its main arguments. Thus, we first
introduce the topic of judicial deference (or, in other words, the topic of the degree of
scrutiny) within the context of the separation of powers. Afterward, we highlight the key

5 Here, the question of burden of proof matters — upon which party lies the onus of demonstrating the availability
of an alternative measure and its ability to achieve the same (or almost the same) level of protection?
Jurisdictions may vary.



problems of judicial deference within the context of the COVID-19 pandemic and explain how
these problems might have influenced the behavior of courts that reviewed regulations
designed to halt the pandemic.

2.1. Deference and separation of powers in general

The separation of powers (or its particular reflections) is perhaps the most important factor
that can affect the degree of judicial scrutiny of legislation affecting fundamental rights. As
Kriele, among others, has noted, the strictness of fundamental-rights review is closely linked
to the issue of separation of powers. As judicial review becomes stricter, it not only reduces
the latitude given to the legislature or the executive in assessing the optimal measure, but
also judicial discretion regarding the appropriate manner of exercising their functions
according to the country’s constitution.®

Each of the branches of government is constitutionally entrusted with a particular function
and is (or at least should be) endowed with appropriate powers and resources to carry out
that function. In the performance of these functions, no branch of government can be wholly
supplanted by another. The application of the proportionality test undoubtedly limits the
discretion of the legislature (or the executive) quite significantly. This is evident in the
application of the necessity test and the related search for the means that interfere least with
a given fundamental right. While the strict application of this test (and especially the strict
insistence that the state bears the burden of proof to show that no other alternative is
available to achieve the purpose) does not negate legislative or executive discretion,’ it
nonetheless significantly limits it. Therefore, in the context of the doctrine of proportionality
(and in its practical application by constitutional courts), the discretion of the other branches,
in particular the legislature, must be taken into account and respected. Otherwise, the
separation-of-powers principle runs the risk of being irreversibly undermined.? As a
consequence, some jurisdictions have followed the US approach and established a different
degree of scrutiny in certain areas, to the extent it is understood that within these areas courts
do not enjoy a defensible institutional advantage over legislatures and executives, whereas in
other areas the risk excessive or superfluous infringement to core rights is greater, and
therefore the judicial process should demand exacting justification from the elected
representatives or professional civil servants. In such jurisdictions, the emerging matrix
reflects the importance of the right to the democratic process and the national set of values,
the contextual characteristics of the social area regulated by the measures in question, and
the particular institutional design of agencies governing that area (and its perceived ability to
check against such excessive or superfluous infringement of rights). Where a case presents
before a court a challenge the resolution of which places the court in a relative disadvantage,

6 Martin Kriele. ‘Grundrechte und demokratischer Gestaltungsspielraum’. In HANDBUCH DES STAATSRECHTS DER
BUNDESREPUBLIK DEUTSCHLAND. BAND V. (Josef Isensee and Paul Kirchhof eds., 2000), at 101.

7 Aharon Barak. PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR LIMITATIONS (2012), at 407—408. Barak mentions
in this regard the earlier approach of the French Conseil Constitutionnel, that refused to apply the necessity test
when reviewing legislation. Later case-law has however reassessed this approach (Barak mentions for example
the decision from February 21, 2008, no. 2008-562, “Act pertaining to post-sentence preventive detention and
diminished  criminal  responsibility — due to mental deficiency”; see  https://www.conseil-
constitutionnel.fr/en/decision/2008/2008562DC.htm).

8 Julian Rivers. ‘Proportionality and Discretion in International and European Law’. In TRANSNATIONAL
CONSTITUTIONALISM: INTERNATIONAL AND EUROPEAN PERSPECTIVES (Nicholas Tsagourias ed. 2007), at 107-108.
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the refusal to apply a strict proportionality test would not contravene the principle of practical
concordance. On the contrary, if scrutiny of the legislative action in the performance of a
particular essential function (for example, in the field of taxation) is too strict, a core aspect of
the separation of powers could be destroyed, which could violate the principle of practical
concordance as a consequence.

In practice, the separation of powers factor is particularly relevant in situations where the
application of strict proportionality (especially the strict necessity test) would place overly
stringent demands on other public authorities, in the sense that some measures in some
contexts would be beyond the reach of the authorities to an extent that would not be easily
reconcilable with the underlying design of the constitution. Excessive restrictions on the
discretion of other branches in areas that are fundamentally within their powers, and where
the judicial process may not be ideally suited to generating a well-calibrated balance between
individual rights and the public interest, is likely to generate unnecessary friction, and could
potentially undermine public confidence. At the same time, adopting overly cautious
approach across the board, would similarly undermine the constitutional structure, and
accord the legislature or executive the leeway to infringe upon core rights even in cases where
such an infringement could have been avoided without incurring overly complex burdens.

In principle, the separation of powers as an argument against the application of the
proportionality test in a particular area can have two different dimensions. We can call them
1) the dimension of democratic accountability, and 2) the dimension of epistemological
(in)adequacy. The first argument is based on the emphasis on the greater democratic
legitimacy of the legislative and executive institutions, as elected institutions. The second
argument is based on the epistemological limits of judicial decision-making (compared to the
other two branches). Essentially, this argument spotlights the practical ability of courts to
evaluate complicated policy issues in cases where understanding the evidence requires
expertise that rests with the bureaucracy or the legislature, and its findings, methods and
implications cannot be made easily accessible in a timely manner, through the judicial process,
to courts. During (public health) emergencies specifically, we consider the latter premise
concerning the applicability of the proportionality test to be more relevant. The argument that
the legislature and the executive are endowed with democratic legitimacy that constitutional
courts lack is a general one, i.e., it applies to the relationship between the constitutional court
and the legislature in the field of human rights as a whole, and does not have any special force
with regard to the problem at hand,’ save, perhaps, for the question of the price on an error
(to which we will return in a moment). Therefore, in this text, we focus mainly on the problems
related to the epistemological argument, i.e., how the epistemological limits of courts
(especially those that have become apparent during pandemic-related emergencies) shape
the nature and standards of review.

2.2.  The epistemological limits of courts in the context of pandemics

% And by no means do we wish to enter the debates on the legitimacy of judicial review as such, which often
revolves specifically around the democratic legitimation problem. There is an enormous body of literature on
this topic and the recent debates usually follow the structure set by Jeremy Waldron. See Jeremy Waldron. ‘The
Core of the Case against Judicial Review’. 115 YALE LAW J. 1346 (2006). After Fallon’s reply in Richard H. Fallon. The
Core of an Uneasy Case for Judicial Review. 121 HARv. LAW Rev. 1693 (2008), uncountable reflections have been
published.



Proportionality analysis is of course a legal tool. The balancing stage concerns a hierarchy of
values. One might thus wonder why we are talking about epistemological difficulty in the
context of proportionality review. But it is important to understand that at least the first two
steps of proportionality analysis (suitability and necessity) are based on empirical questions
and on answers to those questions.'® In the context of COVID-19 pandemic, courts that
assessed the proportionality of governmental measures were required to ask themselves
essentially empirical questions and find appropriate answers. Has the government established
that a certain variation of lockdown works? Is there credible evidence that face masks (and
which types?) prevent or reduce the spread of coronavirus inside buildings? In the open air?
Did the government have a “better” solution available than the one it had adopted? Even the
third step — the cost-benefit analysis — is difficult to conduct, in practice, if it is not informed
by real-world evidence, consequences, and potential impact.!! One may hardly properly
balance conflicting values when it is uncertain to what extent (empirically) these values are
affected by the pandemic, by governmental measures etc.

Constitutional courts have faced similar problems in the past and across a wide array of issues.
For a long time, for example, scholars have questioned the institutional capacity of courts to
adjudicate fundamental social-rights claims related to extremely complex social security
systems or health care systems.?

But the problem within the COVID-19 pandemic context lies not simply in the fact that courts
had to address empirical questions in order to perform their duties, or that a certain area of
the law was more complex in the sense that it required proficiency in methodologies related
to the interaction of social processes. What is unique about the context of COVID-19 is that 1)
both the challenges brought about by the pandemic and the scientific knowledge reflecting
these challenges evolved very dynamically; 2) there was at times a lack or at least a perceived
lack of consensus amongst the scientific community;*® 3) credible voices within the relevant
professional communities stressed that an urgent regulatory response was needed, and that
the price of error in terms of public health would be considerable (i.e., a tangible risk of
significant magnitude) and 4) the relevant regulatory response transcended a single specific
area of law but rather formed a complex, wide-ranging, polycentric scheme. The sum of these
factors created an almost unprecedented situation and a real judicial conundrum.

10 g5ee, e. g., Kai Méller. ‘Proportionality: Challenging the Critics’. 10 INT. J. CONST. LAw 727 (2012).

11 Robert Alexy even included the variable of empirical certainty in his famous weighing formula. See Robert
Alexy. ‘Constitutional Rights and Proportionality’. 22 REVUS — JOURNAL FOR CONSTITUTIONAL THEORY AND PHILOSOPHY OF
Law 59 (2014).

125ee, e. g., the overview in David Landau. ‘The Reality of Social Rights Enforcement’. HARv. INT. LAW J. 189 (2012).
13 See, e. g., Nele Brusselaers, David Steadson, Kelly Bjorklund, Sofia Breland, Jens Stilhoff Sérensen, Andrew
Ewing, Sigurd Bergmann & Gunnar Steineck. ‘Evaluation of science advice during the COVID-19 pandemic in
Sweden’. 9 HUMANITIES AND SOCIAL SCIENCES COMMUNICATIONS 91 (2022). The authors, reflecting the evolution of the
scientific debate in Sweden, argue that the perceived lack of scientific consensus was partly a consequence of a
distorted discussion and defective communication: “A small group of so-called experts with a narrow disciplinary
focus received a disproportionate and unquestioned amount of power in the discussion, nationally and
internationally. There was no intellectual/scientific discussion between stakeholders (including independent
experts from different disciplines), and the international advice of the WHO, the ECDC and the scientific
community was ignored and/or discredited.”



Many authors thus share the conviction that because of the complexity of, in particular, the
empirical questions relating to the costs of lockdowns, it is thus almost impossible to reach a
confident conclusion regarding the proportionality of such measures. In this regard, Kai Méller
mentioned the relevance of the “Swedish approach” and reflections of it within necessity
testing. He posited the question of:

whether lockdowns were necessary in that there was no less restrictive but equally
effective alternative. Critics of lockdowns often point to the ‘Swedish way’ of
dealing with the pandemic, which focused less on legal prohibitions and more on
recommendations, or the approach advocated by the Great Barrington
Declaration, which proposed ‘shielded protection’ of those most at risk from the
virus but otherwise no restrictions, in order to build up herd immunity which
would then also protect the vulnerable. But whether these approaches really are
equally effective is empirically unclear.*

Another example of a complex and unclear (at least for a certain amount of time, before
enough studies could be conducted) empirical question may be to what extent vaccination
could prevent the spread of the virus, related to reviews of mandatory vaccination measures.
The complexity of this issue is of course connected to the fact that anti-COVID measures have
not usually been binary, but rather occur on a spectrum. This further complicates any
assessment of their relative effectiveness. Such examples highlight the difficulty presented by
uncertainty, which society usually addresses via (scientific) experimentation. But
experimentation requires time, and the COVID-19 attack was immediate. Is it the judicial role,
under these circumstances, to insist on such experimentation, given the price they may exact?

3. Strict Review or Substantive Deference: A False Dilemma?

As noted, during the course of the COVID-19 pandemic, some commentators have argued that
the general problem of the separation of powers is key to understanding the institutional
dynamics of responses to the pandemic.'> Many authors focused mainly on the problem of
executive overreach,® but the search for the appropriate role of courts has also been
considered a crucial issue.’

We believe that in most jurisdictions, the challenge of finding “an appropriate role for courts”
boils down to the question of “how strict should an appropriate standard be?” While excluding

14 Kai Méller. ‘The Proportionality of Lockdowns’. In PANDEMIC RESPONSE AND THE COST OF LOCKDOWNS: GLOBAL DEBATES
FROM HUMANITIES AND SOCIAL SCIENCES (Aleida Mendes Borges, Sinéad Murphy, Yossi Nehushtan and Peter Sutoris
eds., 2022), at 160.

15 See, e. g. Elena Griglio. ‘Parliamentary oversight under the Covid-19 emergency: striving against executive
dominance’. 8 THE THEORY AND PRACTICE OF LEGISLATION 49 (2020) or Jan Petrov. ‘The COVID-19 emergency in the age
of executive aggrandizement: what role for legislative and judicial checks’. 8 THE THEORY AND PRACTICE OF LEGISLATION
71 (2020).

16 An additional problem is “mission creep”, where the pandemic is used as a pretext to achieve other
governmental or political goals, which under ordinary times would have met with greater opposition and court
challenges.

7 See, e. g., Petrov, supra n. 14.
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courts from the equation might be a distinct theoretical notion,*2 it is hardly a feasible option
in liberal democracies with strong judicial review.!® In the context of the COVID-19 pandemic,
the two options of strict and deferential modes of review bring to mind the mythical Scylla
and Charybdis.

At a first glance, the strict proportionality approach looks appealing — at least from the
perspective of human-rights protection. Since regulatory responses would limit rights
significantly, and since the risk of overreach is palpable (given the sense of impending grave
danger), it would seem preferable to calibrate the judicial process to ensure that any response
is indeed narrowly tailored to address the risk. In the same vein, judicial interventions may
enhance the quality of regulatory measures (as well as the policymaking process itself) and
the level of public trust.?°

On the other hand, there are very convincing arguments against strict substantive review of
various governments’ pandemic measures. These arguments are of course inherently tied to
three of the four general problems that we have outlined above, namely that: 1) the pandemic
situation evolved very dynamically, 2) there was at times a lack or at least a perceived lack of
consensus amongst the scientific community, and 3) the regulation enacted in response to the
pandemic was wide-ranging, complex, and polycentric. To this we may add a fourth element
that is more specifically relevant to the issue of legitimacy: the cost of judicial overreach is
considerable.??

In the context of the COVID pandemic, a judicial decision that would employ an overly strict
understanding of proportionality (and mainly of necessity) regarding a complex empirical
guestion would be highly problematic for several reasons. In addition to the general problems
of legitimacy and epistemology that we have outlined above, time itself is a crucial element.
In the pandemic emergency context, courts were often forced to review executive orders
under severe time pressure. Complementing the executive bodies that were expected to
adopt policy solutions quickly and effectively, courts were asked to conduct swift reviews?? of

18 Such a possibility would basically correspond to the “extra-legal” model of response to crisis as put forward
and advocated by Oren Gross and Fionnuala Ni Aoldin in chapter .3 (Models of extra-legality) of their book. See
Oren Gross & Fionnuala Ni Aoldin. LAW IN TIMES OF CRISIS: EMERGENCY POWERS IN THEORY AND PRACTICE (2006).

1 The many normative problems that this model would face were actually identified soon after publication of
the book; see Jan-Peter Loof. ‘Book Review: Law in Times of Crisis. Emergency Powers in Theory and Practice’.
26 NETHERLANDS QUARTERLY OF HUMAN RIGHTS 298 (2008).

20 Ipid. at 300.

21 As argued above epistemological difficulties leave the courts on less stable grounds. Under such circumstances,
invalidating the legislative or executive product that turns out to be ill advised reflects also on judicial legitimacy.
If blocking recourse to a measure ends up overly restricting the state’s ability to prevent the loss of life or
deterioration of health, the Court may undercut its unique basis of legitimacy. Unelected, courts rest on reason-
based justifications, rather than the will of the people. Under this design, getting the risk assessment wrong and
over-restricting the state’s ability to save human lives and health would place responsibility for the lives lost on
the Court. Such an error, if taken by politicians or civil servants, would lead to pressures for their resignation.
Judges are, for good reason, not accountable via the electoral process nor are expected to resign for judicial
error. Public confidence and the moral authority of the court, and the legacy of individual bench members, stand
to suffer.

22 efore the Czech Constitutional Court, for example, the petitioners asked the Court on numerous occasions to
conduct a so-called “preferential review” in which the court would move a case up on the docket and give it
highest priority (see decisions nos. Pl. 11/20, Pl. US 12/21, Pl. US 13/21 etc.). In many of those cases, the
petitioners were not “mere” individuals, but groups of Members of the Parliament.
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these far-reaching, and often unprecedented, executive acts. This was all the more
problematic when, besides the time pressure, substantive decisions would often need to be
reached on uncertain empirical grounds.

Under such conditions, both the executive and the judicial branches could make mistakes
(which can of course usually be discerned with the benefit of hindsight). However, unlike
executive overreach, an overly invasive approach by hurried, hasty, and empirically uncertain
courts could potentially lead to a public health care disaster, the deaths of many people, and
irreversibly damaged health of others.

This last argument follows — to a certain degree — the logic of the precautionary principle. The
precautionary principle in its proper sense is applied to “positive” governmental policy
changes, i.e., to changes of the status quo. In its traditional form, the precautionary principle
states that under conditions of uncertainty, the policymaker should be allowed and may even
be obligated to take steps that prevent (potential) irreversible future harm.?® In this sense, it
has been applied, inter alia, to environmental issues and health issues.?* The precautionary
principle per se does not deprive the state of the duty to respect fundamental rights, nor does
it deflect the duty to conform to the principle of proportionality. More specifically, the judicial
function must ensure that the precautionary principle as such does not invade its chambers,
lest it undercuts the judiciary’s checking role. At the same time, however, we cannot ignore
the epistemological challenges that in the context of COVID-19 pandemic emergencies, the
aforementioned epistemological challenges might make a substantive assessment of
proportionality virtually impossible, and that this fact should also be reflected on by courts
when they assess whether the executive branch (or in some cases, the legislature) has fulfilled
its constitutional duties.

To wit, it is important to stress that we do not argue that courts reviewing emergency
pandemic measures are bound by the precautionary principle in its proper sense. Our
argument is rather that while legislators and executive bodies are often guided by the
precautionary principle, the courts have a complimentary duty to appreciate and reflect the
empirical uncertainty that underlies the use of the precautionary principle and tailor their
reviews accordingly, thereby shifting their attention to focus on best available proxies with
which to bridge the epistemological gap that hinders classic application of proportionality
analysis.?

When we apply this logic to the question of the judicial review of pandemic measures, it
follows that the courts should not substantively intervene if the author of the measure under
review acted on uncertain evidence, unless there is strong evidence that they are wrong or
unless the measure is on its face clearly disproportionate, and other, less disproportionate
alternatives, have not been convincingly shown by the government to fall significantly short
of achieving a realistic goal. Under conditions of uncertainty, it is of course possible that
measures will later retrospectively be viewed as overzealous (or unsuitable, unnecessary, or

2 See, e. g., Emiliano Frediani. ‘The Administrative Precautionary Approach at the Time of Covid-19: The Law of
Uncertain Science and the Italian Answer to Emergency’. 17 UTRECHT LAW REVIEW 6 (2021).

% See, e. g., https://eur-lex.europa.eu/EN/legal-content/summary/the-precautionary-principle.html.

25 This is of course a very vague definition, but in the Part 4 of this article we will make much clearer what we
mean by this.
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disproportionate within the context of proportionality), but the combined effect of
epistemological limits, time pressure, and the price of “judicial overprotection error” dictates
that we should generally navigate towards an attitude that is aware of the risk of
governmental overreach, but focuses on the procedures taken by the government to ensure
against such an overreach, and is attentive to the balance of evidence as it stands when the
decision is taken. Simply put, if courts are too strict in their proportionality testing of
governmental measures within the context of the pandemic, they might prevent the
government from saving the life and health of many people. Arguably because of these
reasons, no constitutional court has — to our knowledge — adopted a substantively strict
version of proportionality testing that would replace the empirical assessment of the
policymaker by that of a court.

Does it follow that courts are therefore obligated to adopt a position of substantive deference
(and not much else)? We argue that this option is also suboptimal. Taking the “navigate
towards the safer option” logic would essentially make judicial review meaningless, as
fundamental rights which found themselves in the way of an executive pandemic measure
would almost surely always lose. Even though strict judicial review of executive measures
might impair the executive’s advantages in managing emergencies (such as decisiveness,
swiftness, or capacity for action), it is not prudent to leave fundamental rights at the mercy of
the executive, simply because the precautionary principle would direct their efforts to
avoiding risks. On the contrary, it is especially in times of emergency that the traditional
justifications of judicial review — bounded rationality — seems to be most relevant. As has been
noted before:

judicial review could be seen as a precommitment for more sober policy-formation
and enforcement processes. Policy formation and enforcement processes are
subject to short-term (but nonetheless considerable) pressures by heated
emotional reactions to threats and provocations. Moreover, policy formation and
enforcement processes tend to prefer short-term gains over long term
considerations in part because politicians stand for election (and bureaucrats
stand for promotion) in relatively short time cycles and therefore are usually
evaluated by gains (or losses) they were able to achieve (or prevent) during their
term of office. This tilt calls for a mechanism designed to compensate. Such a
compensating mechanism is especially needed in times of emergency.?®

If courts adopt a deferential stance, society may question whether they are even fulfilling their
primary role as guardians of rights. As Thulasi Raj observed in her report on India’s response
to the pandemic, for example, the extremely deferential approach of the court may have
damaged public trust in courts almost as badly as during the 1970s emergency period.?’

Despite this, many (constitutional) courts have chosen the deferential option. Besides India,
other authors have pointed out many courts that have practically refused to challenge COVID-
19 measures on substantive grounds. The Belgian Council of State, for example, has been

26 Amnon Reichman. ‘Judicial Independence in Times of War: Prolonged Armed Conflict and Judicial Review of
Military Actions in Israel’. 2011 UTAH LAW REev. 65, 66 (2011).

27 Thulasi K. Raj. ‘COVID-19 and the Crisis in Indian Democracy’. VERFBLOG (2021), available at
https://verfassungsblog.de/covid-19-and-the-crisis-in-indian-democracy/.
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described as giving the government “‘the widest possible discretion’ to protect the public
health and safety in this ‘unseen and most serious’ health crisis” while reviewing its lockdown
measure.?® In the case of Canada, as Paul Daly put it:

Canadian courts have repeatedly emphasized the importance of deference, often
in the context of applications for injunctive relief for allegedly over-inclusive public
health measures but also when challengers have complained that public health
measures are under-inclusive. Where courts have intervened to interfere with
pandemic measures, they have done so at the margins and not called into question
governmental policy decisions on how to combat COVID-19.%°

Even though some measures have been struck down even by “deferential” courts, the reasons
for the judicial intervention were not of substantive nature, but rather a lack of legal standing
or an inappropriately chosen legal form of the measure.3

4. Semiprocedural review as a distinct third way

Because of the challenges presented above, it is somewhat understandable that — perhaps
seeing no other feasible option — courts have generally drifted towards deferential review. But
as we are going to argue, the tertium non datur choice between a substantively deferential
and a substantively strict review is a false dilemma, since there is a distinct third option based
on semiprocedural rationality review. This third option is faithful to the notion of judicial
review as “Socratic contestation.” In the words of Mattias Kumm, “The point of judicial
review... is to legally institutionalize a practice of Socratic contestation. Socratic contestation
refers to the practice of critically engaging authorities, in order to assess whether the claims
they make are based on good reasons.”3!

As Ittai Bar-Siman-Tov has noted, in recent decades, courts have developed:

judicial doctrines that integrate an examination of the legislature’s decision-
making process into the judicial tests for determining the permissibility of
constitutional infringements. Moreover, courts themselves create certain
heightened procedural requirements when particular rights or values are
infringed. Judicial review of the legislative process in these cases does not
completely supplant the traditional balancing tests that courts use to determine
the permissibility of infringements. Rather, the procedural review typically
supplements the traditional balancing tests and is integrated into them.3?

28 patricia Popelier, Bjérn Kleizen, Carolyn De Clerck, Monika Glavina & Wouter Van Dooren. ‘The Role of Courts
in Times of Crisis: A Matter of Trust, Legitimacy and Expertise’. EUROPEAN COURT OF HUMAN RIGHTS (2021), at. 9.
https://www.echr.coe.int/Documents/Intervention 20210415 Popelier Rule of Law ENG.pdf.

2% paul Daly. ‘Judicial Review and the COVID-19 Pandemic’. ADMINISTRATIVE LAW MATTERS (2021), available at:
https://www.administrativelawmatters.com/blog/2021/12/20/judicial-review-and-the-covid-19-pandemic/.

30 See Raj, supra n. 26.

31 Mattias Kumm. ‘Institutionalising Socratic Contestation: The Rationalist Human Rights Paradigm, Legitimate
Authority and the Point of Judicial Review’. 1 EUR. J. OF LEGAL STUDIES 3 (2007).

32 |ttai Bar-Siman-Tov. ‘Semiprocedural Judicial Review’. 6 LEGISPRUDENCE 271 (2012).
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These heightened procedural requirements might include quality and record of parliamentary
debates,?? existence and quality of empirical evidence3* or even (in an intra-judicial context)
judicial treatment of case-law of the ECtHR.?® It may also include review of the existence of
processes to refine the evidentiary basis, in order to ensure that best available guess are not
entrenched but rather continuously challenged, knowing that the evolution of the evidentiary
basis will likely lead to revisions of the regulatory measures (and exposure of assumptions
proven wrong).

Semiprocedural review, despite being conceptualized by Ittai Bar-Siman-Tov and others, is not
a clear-cut doctrine, but rather a trend or umbrella term that refers to a relatively broad set
of judicial practices in various jurisdictions.3® The “hard look” review — a doctrine developed
by the US federal courts in the 1960s and 1970s3’ — is one of the related practices. Around this
time, Mathews notes, judges on the D.C. Circuit Court of Appeals began to intensify the
scrutiny associated with ,,arbitrary and capricious” review, demanding that agencies had really
taken a “hard look” (they were not satisfied with a mere lack of arbitrariness) at the salient
issues, and engaged in reasoned decision making.3® The doctrine was also adopted by the US
Supreme Court, amongst others in the State farm decision.>® The “hard look” review very
much resembles semiprocedural review — or rather it is an example of the same phenomenon,
as it requires that the decision-maker’s fact-finding, the reasoning process etc. are plausible
and sound. On the other hand, it is only applied decision-making of administrative agencies
and not to legislative action.?° This factor is not very relevant in the pandemic context, because
most of the relevant regulations were adopted by administrative bodies, very often
governments. But from a broader perspective, it is a relevant distinction. The notion of
semiprocedural review as an emerging trend at European constitutional courts and beyond is
not by definition limited to review of administrative acts. Legislators can — as a rule — also be
subject to a heightened semiprocedural scrutiny.*!

Still, decades of experience with the “hard look” review offer us a chance to reflect its
problems and possible pitfalls that might be prudent to avoid when developing a proper place
for and form of semiprocedural review in a particular jurisdiction. Mathews, for example has
noted with regard to the State farm case that:

33 Philip P. Frickey & Steven S. Smith. ‘Judicial Review, the Congressional Process, and the Federalism Cases: An
Interdisciplinary Critique’. 111 YALE LAw J. 1707, 1728 (2002).

34 Alberto Alemanno. ‘The Emergence of the Evidence-based Judicial Reflex: A Response to Bar-Siman-Tov’s
Semiprocedural Review’. 1 THE THEORY AND PRACTICE OF LEGISLATION 327 (2013).

35 0ddny Mjéll Arnardéttir. ‘The “procedural turn” under the European Convention on Human Rights and
presumptions of Convention compliance’. 15 INT. J. oF CONST. LAw 9 (2017).

36 And it is our goal in the following part of the text to present some of these practices and connect them to the
theoretical notion of semiprocedural review.

37 Jud Mathews. ‘Reasonableness and Proportionality’. In OXFORD HANDBOOK OF COMPARATIVE ADMINISTRATIVE LAW
(Peter Cane, Herwig C H Hofmann, Eric C Ip, and Peter L Lindseth eds., 2020), at 929.

38 Mathews, supra n. 36.

39 Motor Vehicle Manufacturers Association of the United States, Inc. v. State Farm Mutual Automobile Insurance
Co., 463 US 29 (1983). See also the summary of the hard look requirements in Mathews, supra n. 36.

40 As Garry notes: “Because of the hard look approach, agency actions are scrutinized much more than legislative
actions; for instance, agency factfindings can be examined, as can agency policy choices and motives...“ Patrick
M. Garry. ‘Judicial Review and the “Hard Look” Doctrine’. 7 NEVADA LAW JOURNAL 169 (2006).

41 See for example the Hartz IV judgement of the German Federal Constitutional Court that we analyze below.
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The challenge in State Farm, for example, was not that the agency regulated too
much—the classic complaint in proportionality—but that it regulated too little.
And because American courts do not credit post hoc rationalizations of agency
action, agencies’ justifications must be contemporaneous with their actions. Some
scholars have long argued that hard look review has contributed to the
“ossification” of rulemaking in the United States, by imposing on agencies
unreasonable justificatory burdens that complicated the regulatory process.*?

In this regard, it is important to stress that semiprocedural review (at least the kind of
semiprocedural review that we analyze here and suggest as a helpful judicial tool during
emergencies) does not reject or fully replace proportionality analysis.*® The shift to
semiprocedural review, even though it may be forced by external factors such as time pressure
and epistemological limits, does not in principle relieve policymakers of the duty to conform
with the proportionality requirement. Nor does it, consequently, relieve courts of their duty
to review it. The core logic of semiprocedural review as we understand it and advocate it is
therefore not based on abandoning proportionality (or similar standards that courts might
have developed), but on asking the key questions in a different way. Indeed, as Alberto
Alemanno observed, “what is central to this new form of scrutiny [semiprocedural review] is
the instrumental use of the evidence gathered during the decision-making process in order to
verify the adequacy and quality of that process.”** Thus, unlike the “undirected hard look
review”, the nature and “direction” of the questions concerning rationality of the decision-
making process asked by courts would be guided by the underlying standard (or test)
applicable in a particular jurisdiction. Courts that have adopted proportionality analysis as a
go-to tool for assessing constitutional conformity of legal acts can still use their standard
three-step test, but instead of looking for a substantive answer, they would look for a
semiprocedural one. For example, the court would not try to determine whether the policy
maker had a “better” (i.e., more comparably effective and more human-rights-friendly)
alternative at its disposal. Rather, it would ask whether the policymaker 1) brought forward
enough reliable empirical evidence to reach a conclusion that no such alternatives existed and
2) adopted the measure in question in a rational process where the question of necessity had
been rigorously addressed and the risk of overreach or potential hidden agendas, motives or
impacts were seriously discussed, and 3) the policy maker has in place a mechanism to search
for less restrictive measures as the evidence is actively developed. The court would of course
need to be context sensitive and adjust its demands according to the level empirical
uncertainty at the time. As noted, a cy-prés version of the third prong of the test would allow
the court to press the government when the measure is prima facie disproportionate and
there is little evidence that less drastic measures would fail to achieve a significant portion of
a realistic goal.

By shifting from a “choosing the optimal solution” mindset to pressing for procedural
rationality, the quality of deliberations, and the use of reliable empirical evidence,
constitutional courts can avoid the above-mentioned pitfalls, particularly their
epistemological limits in times of emergency. Under this course of action, a (constitutional)
court, as the proverbial Socratic guardian of rationality, does not focus on assessing the

42 Mathews, supra n. 36, at 931.
4 See also Bar-Siman-Tov, supra n. 31.
4 Alemanno, supra n. 33, at 328.
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outcome of the political process (provided, as noted, that the set of measures chosen is not
egregiously disproportionate to the alleged risk). The burden of choosing appropriate
measures is left to the political institutions — typically the government (as the policymaker)
and the parliament (which provides the necessary legal framework for the chosen policies).
These institutions are accountable, via elections, for the political solutions they devise (at least
those solutions that can be defended as procedurally rational), and they also have resources
and processes at their disposal to better address the epistemological challenges (and
therefore can be expected by courts to demonstrate that they indeed harnessed such
resources and processes). Moreover, semiprocedural review, if approached correctly and
rigorously (more on this below), could provide an almost ideal structure for addressing the
epistemological problems that we have outlined above.

When courts review the rationality of the decision-making process or the quality of the
empirical evidence, they do precisely what they are institutionally and personnel-wise created
to do:

A court’s activity is not focused on the active construction of elaborate theories,
but on a considerably more pedestrian form assessing the reasons presented by
others, in order to determine their plausibility.... [T]his engagement takes place as
a public procedure leading to a public judgment, while institutional rules relating
to judicial independence ensure that it is immunized from the pressures of the
ordinary political process.*

By turning to procedural rationality review, constitutional courts embrace the “culture of
justification”, according to which it is the role of the courts to ensure that every act of the
state that affects a person is substantively justifiable.*

The devil, of course, lies in the details. Even if we accept the logic and the underlying
justification of semiprocedural review, the question remains precisely what content courts
would fill it with. In this regard, we find it important to stress that semiprocedural review does
not simply mean a deferential review of the rationality of the decision-making process. While
we cannot rule out that some courts might adopt a very deferential understanding of
semiprocedural review, such an approach is by no means the only one. In the context of
semiprocedural review of emergency measures, moreover, we argue that such an approach
would even be inappropriate. As we have already indicated above, the shift to semiprocedural
review (or the “good practice of semiprocedural review”) should not be viewed primarily as a
shift in strictness but rather as 1) a shift in the structure and the focus of review, and
consequently 2) a slight shift in the wording of the concrete judicial test. The strictness of
semiprocedural review may vary based on how ambitiously a particular court in question
works with the concept of rationality. The practical approaches (while they still could be
categorized as semiprocedural review) could include both a deferential standard for what
would constitute a reasonable decision-making process and reasonable evidence, and a
rigorous maximalist standard that would be very challenging to meet in a practical situation.
If semiprocedural review should be seen as a functional and meaningful alternative to
substantive deference, we argue that courts — even in emergency situation — should push

4 Kumm, supra n. 30, at 19.
46 Kai Méller. ‘Justifying the culture of justification’. 17 INT. J. oF CONST. Law 1078 (2019).
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policymakers to rigorously justify and substantiate their measures; the resulting standard
might be close to “justify [these actions] as rigorously as practically possible.” This is not an
absurdly high standard. During the COVID-19 emergencies, executive bodies have severely
limited rights and freedoms of numerous individuals. Hence, the quality of the decision-
making process and the reliability of empirical evidence should correspond the gravity of the
situation. Moreover, to the extent there is indication that the executive or the legislature may
seek to deploy sever measures in a context that raises concerns of capture, or mission creep
— namely that the measures may be deployed in service of goals other than the sole mission
of combating the acute emergency, the court should certainly apply an exacting standard
when reviewing the procedure.

If understood like this, semiprocedural review is capable of dispelling the fears that rights will
always lose in the conflict of values and principles during emergencies. Not only can a
demanding standard of semiprocedural review identify more obvious executive overreach,
such as mission creep (which is by no means limited to emergency times), but it can also
meaningfully address the finer points of the specific measure under review. This point —before
we even turn our attention to specific cases of semiprocedural review in the COVID-19
pandemic — can be demonstrated on a well-known example of semiprocedural review — the
Hartz IV judgement®’ by the German Federal Constitutional Court. While this case concerns
the area of positive duties of the state with regard to social rights, it shows the potential of
semiprocedural review. In German constitutional doctrine, there is a recognized obligation of
policy makers to justify their acts and especially those acts that limit fundamental rights. While
the obligation to capture the reasons for a legal provision in advance and in a formalized form
is not generally recognized, the obligation to have such reasons available and to be prepared
to present them to the Constitutional Court in the event of a constitutional review does indeed
exist. In the Hartz IV judgement, the German Federal Constitutional Court reviewed the newly
set subsistence minimum from the point of view of its consistency with human dignity.

While the German Federal Constitutional Court did not claim the legitimacy to actually set a
constitutionally acceptable subsistence minimum, it subjected the legislature to a relatively
stringent procedural rationality test:

(1) whether the legislature has considered and described the objective of ensuring
an existence in human dignity doing justice to Article 1(1) GG in conjunction with
Article 20(1) GG; (2) whether it has, within the boundaries of its latitude, chosen a
fundamentally suitable method of calculation for assessing the subsistence
minimum; (3) whether in essence, it has completely and correctly ascertained the
necessary facts; and (4) whether it has kept within the boundaries of what is
justifiable within the chosen method and its structural principles in all stages of
calculation with plausible figures (consistency requirement).*®

47 Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], 1 BvL 1/09, 1 BvL 3/09, 1 BvL 4/09 of 9 Feb.
2010 (Hartz IV).

8 The English translation of the text is taken from Claudia Bittner. ‘Human Dignity as a Matter of Legislative
Consistency in an Ideal World: The Fundamental Right to Guarantee a Subsistence Minimum in the German
Federal Constitutional Court’s Judgment of 9 February 2010’. 12 GERMAN LAW JOURNAL 1948 (2011).
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The legislature is obligated to disclose its thought process and the methods and stages of
calculation employed in the legislative procedure. If it fails to do so, the lack of rationality and
transparency leads to a declaration of unconstitutionality.*®

What is important with regard to the potential strictness of semiprocedural review is that the
German Constitutional Court was not content with a mere fact that the legislature devised
and put forward a fairly sophisticated statistical model to calculate the subsistence
minimum,>® but engaged with the statistical model in a very detailed manner (such as the
inclusion of specific expenses, the calculation of benefits for children as a certain percentage
of adults, etc.) and was unconvinced by certain very specific solutions and justifications put
forward by the legislature, due to a lack of proper empirical evidence.>! Although dealing with
a substantially different topic (and thus not directly analogous to the problem at hand), the
German Constitutional Court has nonetheless shown the semiprocedural review is not just
another name for deference, but a standard of review with potential bite.

Semiprocedural review, which we paint as a third distinct alternative to judicial deference and
strict substantive proportionality analysis, did not remain a purely theoretical notion in the
case of the COVID-19 pandemic either. Despite the general tendency to apply a deferential
approach, decisions by the Czech and Austrian constitutional courts and a shift in the case law
of the Israeli Supreme Court provide very interesting examples.

The Austrian Constitutional Court declared two provisions on the obligation to wear face
coverings (during May 2020) illegal in October and December 2020, as the competent Federal
Minister had not given sufficient explanation about their necessity in the preparatory files of
the respective ordinance.”? In the latter judgement,®® the Austrian Constitutional Court
reviewed the obligation to wear face masks in schools. While it did not itself try to assess
whether such an obligation was necessary for the protection of public health, it stressed that
the process of formulating any pandemic measure had to be transparent, it stipulated what
kind of information basis a given directive had to incorporate, and it emphasized that
policymakers demonstrate that they had weighed all relevant interests.

The Czech case is perhaps even more interesting, because the Czech Constitutional Court,
despite its initial reluctance to challenge COVID-19 measures, eventually shifted towards
procedural rationality review and even — to an extent — reflected on the reasons for this shift.
In PI. US 106/20,%* the Czech Constitutional Court was faced (not for the first time) with the
guestion of the constitutionality of a type of a lockdown (closing down selected shops and
numerous service providers). Technically, the lockdown measure was formulated as general
prohibition of the in-person sales and provision of services, complemented by a list of
exceptions. The Czech Constitutional Court reviewed the challenged measure from a point of
view focusing on the prohibition of discrimination and limitations on the right to engage in

4 Ibid.

50 This itself was a higher standard than simply pointing to estimates and political bargaining.

51 See also Stefanie Egidy. ‘Casenote - The Fundamental Right to the Guarantee of a Subsistence Minimum in the
Hartz IV Decision of the German Federal Constitutional Court’. 12 GERMAN LAW JOURNAL 1966, 1967 (2011).

52 See Karl Stéger. ‘Austria: Legal Response to Covid-19’. In THE OXFORD COMPENDIUM OF NATIONAL LEGAL RESPONSES
TO CovID-19 (Jeff King & Octavio L. M. Ferraz eds., 2021).

53 Judgement of the Austrian Constitutional Court of 10 December 2020, no. V 436/2020.

54 Czech Constitutional Court, judgement of 9 February 2021, no. Pl. US 106/20.
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enterprise. Even though the court considered the question of strictness of review, it essentially
based its approach on basic Rechtsstaat (rule-of-law) principles.> It argued that the state and
its institutions have a duty to adequately justify acts that restrict fundamental rights and
freedoms, even during a state of emergency:

[T]he requirement of a rational and discernible justification for a measure
affecting fundamental rights, in a manner which produces different effects among
comparable subjects, is an immanent part of the test of discrimination, i.e., the
assessment of whether the difference in treatment is sufficiently justified and
proportionate. Only in such a case can the difference in treatment be regarded as
justified. Under the rule of law, it is inconceivable that any act of a public authority
which interferes with fundamental rights should not be rationally and convincingly
justified, or at least that that justification should not be discernible in the context
of a subsequent judicial review.>®

It is notable for the purposes of this article that the Czech Constitutional Court tried to address
many of the epistemological challenges that we have formulated in the previous section, such
as the dynamic and evolving nature of the pandemic, the surrounding empirical knowledge,
and the scientific debate. It also acknowledged that the “time factor” might influence the
possibility (and quality) of the measure’s justification:

The specific requirements for the rationality of the solution or the requirements
for the completeness and reliability of the justification... depend on the concrete
factual situation and must reflect the reality. Thus, when reviewing a legal
regulation regulating the rights and obligations of persons, the Constitutional
Court must also reflect what information the public authority in question could
and should have had at its disposal and what factual situation it was in when
formulating the specific challenged measure. It is thus obvious that the
Constitutional Court can place different (higher) demands on the rationality and
soundness of a law which was adopted in “calm times” after extensive
parliamentary debates, which was accompanied by a reasoned report, and which
was not adopted in under time pressure caused by objective external
circumstances. On the other hand, when reviewing a normative measure that, for
objective reasons, had to be adopted “overnight”, so to speak, and which responds
to a complicated factual situation whose development is difficult to predict, a
certain degree of restraint is appropriate in view of its subsequent judicial
review.>’

Similarly, the Czech Constitutional Court also reflected on the problem of scientific consensus
(or its perception):

It is not the task of the Constitutional Court to require the government, in the
context of constitutional review, to find and perfectly justify the (rather

55 It also reflected the aforementioned German doctrine and one of the above cited judgements of the Austrian
Constitutional Court (no. V 436/2020).

56 Czech Constitutional Court, judgement of 9 February 2021, no. Pl. US 106/20, para. 73.

57 Ibid., para. 75.
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hypothetical) “optimal solution” and the optimal distribution of burdens
associated with the restriction of the fundamental rights of certain groups of the
population, if there is no practical consensus even among experts on the
assessment of the current situation and the forecasts of its possible development
(the requirement for justification must not be excessive). However, from a
constitutional point of view, the other extreme cannot be admitted either. In
laconic terms, even practical uncertainty and a lack of perfect information do not
mean that the government can do anything and rely only on instinct or political
compromise. Indeed, the government’s decision must be based on expert advice,
reflect the maximum available knowledge of the disease and its spread. It is
entirely at the government’s discretion from what sources and in what way it will
draw that information, and in that respect the Constitutional Court must exercise
great restraint. However, in view of its duty to protect fundamental rights, it must
insist that these reasons, which demonstrate the need for (just such intensive)
interference with fundamental rights by means of a government decision
(emergency measure), must be discernible, which specifically means that they
should be publicly available. It should be borne in mind that any crisis measure is
a political decision, which must of course be based on expert evidence, but the
responsibility for it lies with the government, not with its expert advisers. At the
same time, the government must consider not only the specific expert evidence
at its disposal, but also the overall context and the impact of its measures on other
areas of social life, both in the short and long term.>8

By reflecting on the dynamics of pandemics and the evolution of scientific consensus, the
Czech Constitutional Court (perhaps unwittingly) essentially subscribed to the dynamic model
of judicial review during emergencies.”® At the beginning, an emergency is usually
characterized by a lack of information and interference with rights lasting only a short time,
so that courts should be deferential in their review. But a continuing emergency (coupled with
lasting limitations of rights and evolving scientific knowledge) justifies a shift to a more active
role of judges.®®

It is significant that the Czech Constitutional Court (at least in this case) did not stay at the
level of general proclamations, but that it actually applied the procedural rationality review
with a certain bite. This is in contrast to the approach of the Belgian State Council which “took
this position [procedural rationality review] in theory, but showed more reluctance in
practice.”®® The Czech Constitutional Court, on the other hand, took into account that the
government (by February 2021, a year into the pandemic) had had sufficient time to give more
thought to the measures and justify them properly, unlike in March 2020, when the pandemics
had just started. The Czech Constitutional Court even stated that there had to be a certain
correlation between the intensity and justification of prohibitions and the passage of time.®?

%8 Ibid., paras. 76-77.

5%See Michal Kovaléik. ‘Role Ustavniho soudu za pandemie v nouzovém stavu: aktivni hra¢, nebo pasivni
prihlizejici?’ 29 CASOPIS PRO PRAVNI VEDU A PRAXI 641, 666 (2021).

80Federico Fabbrini. ‘The role of the judiciaries in times of emergency: Judicial review of counter-terrorism
measures in the US Supreme Court and the European Court of Justice’. 28 YEARBOOK OF EUROPEAN LAW 696 (2010).
51 popelier, Kleizen, De Clerck, Glavina & Van Dooren, supra n. 27, at 23.

62 Czech Constitutional Court, judgement of 9 February 2021, no. Pl. US 106/20, para. 79.
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The rationale for this stricter requirement was thus both the fact that the government had
had much more information, practical experience, and time to think through and
systematically justify the challenged regulation, but also the fact that long-term, repeated
interference with a fundamental right (in this case, the right to engage in enterprise) is much
more invasive and “painful” than a short-term, temporary restriction.

As we have noted above, the government formulated the lockdown as a general ban on all
retail sales and services, while at the same time providing for numerous exemptions
resembling a “telephone directory” (36 in total). The Czech Constitutional Court emphasized
that in light of the procedural rationality review (even though the court itself obviously did not
use this term), the fundamental shortcoming of this approach was the fact that no relevant
source could demonstrate what basis the government employed to arrive at this particular
solution. In this respect, the government did not even refer to any relevant scientific sources,
although the Constitutional Court repeatedly invited it to do so. The Czech Constitutional
Court stressed that it was not enough to present the mere assertion (based on foreign
scientific sources) that a reduction in people’s movement people and limitations on
interpersonal contact in shops and in public establishments was essential to stopping the
spread of COVID-19. Although the court accepted this assertion as prima facie rational, it
noted that the government provided no evidence (or even a good faith attempt to obtain it)
as to whether a comparable objective could not have been achieved by using less restrictive
measures. Similarly, the government’s references to research results from the USA merely
illustrated that restaurants, gyms, and cafés were among the most problematic locations (as
regards transmission of COVID-19), which, however, clearly missed the point of the crisis
measure that was under consideration. The reference made by the government to the
importance of restricting the association and assembly of persons was also considered logical
by the Czech Constitutional Court, but it did not feel that the government had put forward
enough evidence as to why it had resorted to this particular form of ban on sales and provision
of services.

Another question was what specific procedural obligations the general “obligation to justify”
entailed. The Czech Constitutional Court was convinced that it was not necessary for the
justification to be captured ex ante, at the time of adoption of the measure in question, in a
formal document. But it stressed that any public authority (including the government or the
parliament) must have the relevant reasons and supporting documents available and, at least
in the event of a review of the constitutionality of such measures, must be prepared to submit
them to the court that has jurisdiction. If it fails to do so, the court will simply hold that the
measure in question constitutes an arbitrary limitation of a fundamental right.

Curiously enough, a similar shift in the case law of the Israeli Supreme Court occurred at a
similar point in time. It is important for the context that Israel around that time (February
2021) was facing not only the COVID-19 crisis, but also a political crisis with constitutional
implications.?® The courts had reason to question whether the government may harness the
COVID-19 crisis as a justification to curtail demonstrations more than was necessary. This of
course made any sort of deferential treatment of governmental measures prima facie
suspicious. While in general courts (and the legal advisors of the government) would not have

53 For general overview of the roots and development of the crisis, see THE ELECTIONS IN ISRAEL (Michal Shamir and
Gideon Rahat eds., 2022).
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any reason to distrust the governmental COVID-19 policies, when it came to matters relating
to the political process, this attitude was less sustainable, as the government faced an
incentive to over-value the risk of COVID-19. A case on point addressed the limits placed on
assembly (above and beyond the requirement that demonstrations were to be held while
respecting a 2 meters gap between demonstrators). Interestingly enough, this suspicion of the
government’s motivation found its expression in a kind of semiprocedural review. The Israeli
Supreme Court, while reviewing the limitation of the right to assembly®* very explicitly stated
that:

Against the gravity of this harm [to rights] stands a benefit whose exact degree is
unknown and unproven... As the respondents themselves have stated, they do not
have any data on the extent of infections in demonstrations. Thus, the attempt to
hinge on to the decrease in general morbidity after the imposition of closures, as
a fact justifying the imposition of restrictions relating to demonstrations, suffers
from the fact that it does not indicate a proven causal link between the two.%°

Due to this lack of an evidence provided by the government, the Israeli Supreme Court held
that the measure did not satisfy the “near-certainty of harm to the public wellbeing” and the
limitation of fundamental rights was thus found unconstitutional.®®

A similar formulation can be found in a subsequent decision of the Israeli Supreme Court
concerning the prohibition of entering Israel.®’” The Court openly criticized the procedural
rationality of the government’s decision-making process:

During the hearings held in the petitions, it became clear to us that the process for
adopting the regulations and restrictions set forth therein also suffered from a lack
of a relevant factual infrastructure. As is well known, any decision of an
administrative authority, including a decision to enact secondary legislation, must
be based on a sufficient factual basis. From the arguments heard before us, it
became clear during the discussions that the government does not have any data
on the number of citizens abroad seeking to return to Israel. This basic data, which
could have illuminated the extent of the expected infringements, was not available
to the government during the entire period in which the decisions were made and
not even after the filing of the petitions and the holding of hearings on the
petitions.®®

64 Supreme Court of Israel, Achrayut leumit — Israel Is My Home v. Government of Israel, HC) 5469/20 (2021). In
that case, the emergency regulations curtailed the right to assemble by a regulation that prohibited
demonstrations that took place further than 1,000 meters from the demonstrator’s residence.

85 English translation taken from Ittai Bar-Siman-Tov, Itay Cohen & Chani Koth. ‘The Changing Role of Judicial
Review during Prolonged Emergencies: The Israeli Supreme Court during Covid-19’. 1 LEGAL POLICY AND PANDEMICS:
THE JOURNAL OF THE GLOBAL PANDEMIC NETWORK 275 (2021).

% |t is important to note, however, that the Israeli Supreme Court was not as demanding in other cases, which
lacked the political (democratic) angle and concerned freedom of worship and travel access to nature reserves
and beaches, respectively.

57 Supreme Court of Israel, Oren Shemesh v. Prime Minister, HC) 1107/21 (2021).

%8 Ibid.
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Finally, in late 2022, a similar approach was adopted by the German
Bundesverwaltungsgericht in two cases reviewing COVID measures in Saxony and Bavaria,
respectively.®® In the Bavarian case, a rather strict lockdown was imposed and the
Bundesverwaltungsgericht declared it contradicted the proportionality principle. The court
emphasized that in assessing the necessity of measures to protect against COVID-19, the
responsible agency must enjoy a certain maneuvering space. However, its assessment must
be based on sufficiently sound grounds and the outcome of the assessment must be plausibly
justified. The court has explicitly acknowledged the relevance of empirical uncertainty in
proportionality assessment and attempted to formulate a suitable approach to overcome it:

If the encroachment serves to protect weighty constitutional goods and if, in view
of the actual uncertainties, it is only possible to a limited extent for the legislator
to form a sufficiently certain picture, the constitutional review is limited to the
justifiability of the legislative forecast of suitability (...) A measure is deemed to be
appropriate if, in the overall weighing of the severity of the encroachment and the
weight and urgency of the reasons justifying it, the limit of reasonableness is still
observed. An appropriate balance must be struck between the weight of the
encroachment of the measure and the objective pursued as well as the expected
achievement of the objective.”®

While the Bundesverwaltungsgericht accepted that Bavaria had a worse epidemiological
situation than the rest of Germany at the time the lockdown had been ordered and that this
fact was substantiated by evidence, including data from the Robert Koch Institute, it was not
convinced that a sufficiently sound justification extended to the actual measure (lockdown) in
question:

The ban on leaving one's home to spend time outdoors could therefore be justified
only if it could itself make a significant contribution to achieving the goal. In
estimating this contribution, the legislator had - as in the examination of necessity
- a factual margin of appreciation; however, the defendant would have had to
plausibly demonstrate such a substantial contribution in the factual instance. (...)
[The legislator] has not demonstrated before the administrative court that the ban
could make a relevant contribution to reducing cross-household contacts.”*

The above summarized decisions, while not representing the majority of cases, where the
court was significantly more deferential by resorting to a host of threshold doctrines,
nonetheless offer a taste of the potential of semiprocedural review, but also highlighted some
problems. Perhaps the most important inherent advantage of the semiprocedural judicial
review that was evident in the pandemic context is that it provides a viable model of judicial
review under conditions of uncertainty. Strict substantive review requires the court in
guestion to set a specific and empirically grounded threshold for the contested measure,
which is simply not feasible in such conditions. The reactive nature of semiprocedural review,
on the other hand, allows courts to assess the rationality or plausibility of the governmental

9 Judgements of 22 November 2020, BVerwG 3 CN 1.21 (Saxony) and BVerwG 3 CN 2.21 (Bavaria). We are
grateful to Laura Hering for pointing out these judgements and discussing them with us.

70 Judgement of 22 November 2020, BVerwG 3 CN 2.21, paras. 18 and 28.

"1 Ibid., para. 33.
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policy, including the quality of empirical evidence, the quality of the process leading to its
adoption, etc. Specifically, it also allows courts to assess how prudent the policymaker was
with regard to application of the precautionary principle. Questions such as “Are we really in
a situation of scientific uncertainty?”, “Is it a case of reasonable uncertainty?”, “What are the
limits of the uncertainty?”, or “Did the policymaker provide enough evidence to substantiate
the application of the precautionary principle?” can all be answered within the boundaries of
semiprocedural review.

Here, the aforementioned problem of strictness with respect to semiprocedural review comes
into play. As we have stressed above, the notion of semiprocedural review itself does not
determine any particular strictness of rationality review. Its practical application by courts may
range from a very deferential understanding of reasonability (almost anything goes) to a very
demanding pressure on rigorous reasoning and evidence-based policymaking (of the Hartz IV
kind). A few scattered examples from the case law of three courts that we have covered will
of course provide no conclusive answers, but it seems that is very much possible to devise a
fairly challenging standard even in the pandemic context. The Czech Constitutional Court, for
example was not convinced by the government’s references to foreign scientific studies and
by general arguments about the necessity to limit the movement of people (which, in all
fairness, might pass a more deferential version of semiprocedural review) and demanded a
more nuanced and rigorous justification and evidence. We must concede, however, that a
meaningful use of semiprocedural review of this kind creates certain challenges for courts and
judges. At a personnel level, a proper evaluation of empirical evidence, scientific studies, and
the rationality of the decision-making process would demand that the judges adjust their
mindset,’? or ideally even undergo specific training on the methodology of empirical sciences.
At the court level, it would be more advisable to use oral hearings,’ correspondence with
amici curiae, and other similar tools to fully realize the potential of semiprocedural review.

Another general argument for semiprocedural review is that it indirectly creates pressure on
the legislature (or the executive) to follow good practices, employ evidence-based decision-
making, and engage in a transparent and rational debate. This is obviously relevant in the
COVID-19 context as well, and it was emphasized by the Czech Constitutional Court in the
judgement summarized above. This argument is, of course, less relevant in jurisdictions with
highly competent public service personnel and a sophisticated political culture, but in many
jurisdictions, this prospective “educational” aspect of semiprocedural review cannot be
underestimated.

One of the issues that is not tied to the semiprocedural review in general, but rather
specifically to the extremely dynamic nature of the COVID-19 pandemic in recent years, is the
impact of the development of our scientific (empirical) understanding on the content and
outcome of semiprocedural review. Under normal circumstances, a court reviewing a piece of
legislation would set a certain substantive threshold and the legislative measure would either

72 As Alemanno put it, “Too often judges prefer —in the name of the principle of jura novit curia —to rely on their
own personal knowledge and guesswork while adjudicating rather than grounding their evaluations in empirically
sound arguments.” Alemanno, supra n. 33, at 1137.

73 The Czech Constitutional Court, for example, is known for holding hardly any oral hearings. This is not ideal,
because a dialogue with experts and amici curiae can help to make court’s engagement with complex scientific
evidence easier and more focused.
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fail or succeed in stepping over the threshold. This threshold would — as a rule — not be time-
sensitive.”* Within the COVID-19 context however, our empirical understanding is expected to
develop as further information about the variants, their susceptibility to treatments and their
modes of spread becomes available. Hence, a measure which might succeed in
semiprocedural review at certain point in time, might fail a month later, simply because the
previously accepted conditions of empirical uncertainty were reduced (or altogether
vanished). This has been reflected by the Israeli case dealing with recourse to contract tracing
by the General Security Services. At first, the Court found that this measure is authorized
under the GSS statute, empowering the GSS to act for protecting national security, since a
pandemic affects national security. However, as the picture regarding the scope of the risk to
the population became clearer, and as other methods to protect the public were better
assessed and the relative advantage of the GSS tools became more concrete — it was modest,
at best — the Court read the same words in the statute as insufficient to support an ongoing
deployment of the GSS tools, and sent the government to seek explicit authorization.”>
Similarly, the Czech Constitutional Court stated that:

After several months of experience with the development of the pandemic in the
Czech Republic and elsewhere in the world, the level of practical uncertainty was
not as high as in the first months of the pandemic, and it is therefore to be
expected that the government could and should have had a number of relevant
bases for rational and justified decision-making.”®

This problem might — especially in some jurisdictions — have a procedural dimension as well.
Should it be possible to review the same measure multiple times or would res iudicata be
established after the first review, barring any review in future? The logic of semiprocedural
review would posit that if the external conditions of review have changed, no formal res
iudicata would be established.”’

5. Conclusion

In this text, we have presented how constitutional courts have responded to the challenges
presented by the COVID-19 pandemic — and also argued how they should have reacted.
Specifically, we have focused on the courts’ approach to reviewing anti-pandemic measures
and specifically to proportionality analysis with respect to these measures.

First, we have presented two “traditional” options — i.e., that courts can either apply a
standard strict proportionality test or employ a deferential approach. Not surprisingly — given
the specific circumstances of the pandemic and the convincing arguments against strict
substantive review — most courts have opted for the deferential approach, while evidence of
strict substantive review is virtually non-existent.

74 Unless the threshold itself was a substantive concept that evolved dynamically.

75> Supreme Court of Israel, Ben Meir v. Prime Minister, HCJ 2109/20, (2020) and Supreme Court of Israel, ACRI v.
the Knesset, HCJ 6732/20, (2021).

76 Czech Constitutional Court, judgement of 9 February 2021, no. Pl. US 106/20, para. 81.

77 This is well in line with the established case law of the Czech Constitutional Court. According to this case law,
the identity of the case (for the purposes of res iudicata) is determined both by the object of the review
(legislative act) and the normative conditions of the review (which might include the dynamic change in empirical
knowledge).
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But as we further argue, the perceived dilemma between strict and deferential substantive
review is a false one — and one that can be escaped by opting for semiprocedural review. In
this regard, courts escape the necessity of setting substantive standards by reviewing the
rationality of the legislative or executive process that ultimately led to the adoption of the
measures in question, including the rationality of evidence, or the rationality and transparency
of the legislative debates. By doing this, the relationship between legislators and courts can
be one of fruitful cooperation, as everyone can do what they are designed to do. The
government or the parliament can use their personal and financial resources to gather and
analyze empirical evidence and conduct a rational and transparent debate. Courts, on the
other hand, can assess the rationality of policymakers’ thought processes, and can function as
the “Socratic” guardians of public reason.
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